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“fy 0. This- is- in’reply LO Yyour reguest datea rebruary 20, 19
for technical advice concerning the Qpﬁlicahion ©f the negl
- penalty underisection 6653 of the Code, pricr Lo amendment
that sectjion by the Cmnibus Budgel Reconciliation Act ©f 19§
(OERA 89Y
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ISSUES,- .

{1} Om a tlnely filed return wﬁere the only*aug;t
adjustment being subjecied £c the neg¢1cence renalty ig @& failure
to include incomz that was reported on an information return,
“does the 5 percent nogligence penal capply.to-the entira’
underpayment (i.e,, deficiency) or to only th*t'to tlvh‘af tbL
underpayvment attributable to failure to include Form 109% incom

(2} On & delinguent reoturn where the only audit adjustment
rg subjected to the negligence penalty is a failure to include

bel
income that was reported on an information return, does the O
percent negligence penalty apply to the entire undergayment

(i.c., tax shown on return and: aeflc*ency}-or to only thab.. . ..
portion of the~mndern“yment attr butable L€ailure to “include

Form 1039 income?

CONCLUSIONS

and & delinquent return, where the

: ubjcctea .to a negligence penalty 1s
hat was, rqporgea on-an informaticn
gm;to only that

Cn both & tigely filed_

héwéﬁ&rlvlnémbr:move other audit
adjustment 5 tho s percent negligence
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Section 6553 (a) of the Code, prior to OBRA B%, previded that
Af any parl,of any underpayment (&8 dofined ip subsecrion (c)) of
ta°*¥equircd to”be shown on & Teturn; ip.dve to negligence, .there
shall he added to the tax.an emcunt’ equal to's pt*C”ﬁt sf the ™

und,-payﬁoﬁt

i

;weahs 3" deflcx91cy as'

dc 1neﬁ An, vegtioq 6211,_cxcept that..the tax .shown on the *eturn

g5 geflnedwgn sectign 211(a}(1){A} shall be taken into acgo
only ifithesreturniwgs - timely. filed Adetermined with yegard to
extenolOﬂo of ti e fof filing).
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Scctlon 66 3{g) of tbe Cod , immediately prior to its
by OBRA 89, previded as Followss R

If--
{1} any amount is shown on--

formation return {as defined in section
}

{B) a rerurn filed under section G311, section £637,
section €012{a) by an estate or trust, section 50808,
or secticn 6050E, and -

{2} the peyee {or cther peryon with respec: to whom the
revurn is nede) feils o preoperly show guch smount on nhis
return,
any portion of an underpayment attributagble to such failurc
shall be trcated, for purpeses ©f subsaction (2), &s due o
negligence in the zbsence of clear and copvincing evidenco
to the contrary. If any pemalty is imposed under subsecticn
—ovrion of

{a} by reacon of the preceding sentence, anly the pov
the underpayment which is attributable to the feilure
described in the preceding santence shall be tezken into
account in determining the amount of the penalty under
suosectian al.

Section 6653(g} cleariy provides that oniy that pertion of
Bn underpayment which is attributable to failure to incliude an B
amcunt shown op an information return is subject to the
“nresumptive neglicence® penalty of 5 percent under section
£553{a),. Thiz statement, khowever, is in direct conflict with IRM
£563.13(2) (a}y, which prOViﬁeq as fcollowss

mffective for returns due after Decomber 31, 19485, tho

nagl igones perglty asserted under IRC 6653{g) eppiles To tno

underpayment cf tax resulting from the payees failure to

Properiy report amounts shown on information returns ...



That is, any portion of an underpayment attributable to such
failure shall be treated, for purpcses of IRC 6653(a), as
due to negligence, and the negligence penalty will be
asserted on the entire underpayment, unless clear and
convincing evidence to the contrary is provided by the payvee
««+s {Underscoring for emphasis)

The provisions of the IRM regarding the "presumptive
negligence® penalty are clearly inconsistent with tha provisions
. of section 6653{g) of the Code as quokted above. There appears to
be an easy eéxplanation for this inconsistency, however. Section
6653 (g) was amended by Pub. L. 9%-514 ({Tax Reform Act of 1886) to
include failure to report any amount that is shown on any
information return (not just interest and dividend payments},
effective for returns due afrer December 31, 1886, However,
section 6653 (g), as amended by Pub, L. 99-5314, did not include
the last sentence of that section which is quoted above in keld
print., Section 6653 {g) was again amended in 198% by Pub. L. 100~
647 (Technical and Miscellaneous Revenue aAct of 19858) by adding
at the end thercof the sentence that reads as above. Thisz
amendment was made retroactive te apply as if it had
included in amendments made by Pub. L. 99-514., [(gee Gs
1015({b} (4) of Pub, L, 100-647). Pub, L. 100-647 was cigned into
law on Wovemper 10, 1988, IRM 4%563.13 was issued on June 30,
1868, prior to enactment of Pub. L. 100-%47., Recause the IRY has
not been updated to reflect the provisions of Pub, L. 100-647, 1
chould not be followod., This matter is being brought to thc
artentien of tha Assintant Commissioner (Bxawmination) for
appropriate actlion.,
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The informzticn submitted thoat the RARPLUS and MICRORAR
report writing computer programs are producing different rasulte
in the computation of the presumptive negligence penalty for
delinguent returns has been referred to Exam Automation fuacticn
in the NHationa! Office for consideration and necessary &«Cction.

Tf you have any further guegtlions conc
advice furnished herein, contact Hrs. CGall
4442,

rning the technical
inkler at TTS 566-
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Assistant Chief Counsel
(income Tax and dccounting)

(Signed) Nerlyn D, Milier, Ir,

By
NORLYN D. MILLER, JR.
Senior Technician Reviewer, Br, 4

ce: Assistant Commissioner (Examination) EX




